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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Committee 

Resumed from 16 November.  The Deputy Chairman of Committees (Hon Louise Pratt) in the chair; Hon Jon 
Ford (Minister for Fisheries) in charge of the bill. 

Clause 8:  Warrant, content of - 
Progress was reported after the clause had been partly considered. 

Hon GIZ WATSON:  I want to refresh my memory on where we finished last night.  My recollection is that I 
asked a question about how people would know if they were in a target area.  I apologise if the answer to that 
question was given last night, but I do not remember it being given.  How will ordinary members of the public 
who inadvertently find themselves in a target area be informed of that? 

Hon JON FORD:  I said that it would depend on the size of the area.  If it were a street, for instance, it would be 
cordoned off.  People within that street would be notified by the police.  If it were a significantly large area, for 
instance, people would be notified by the police in the area, the area would be cordoned off, and there would be 
appropriate media notification also.  It would depend on the size of the area. 

Hon GIZ WATSON:  I apologise.  I do remember that answer being provided last night.  To conclude the 
Greens’ comments on this clause, we will oppose it on the ground that it is inappropriate that the warrants can be 
issued other than in writing. 

Hon JON FORD:  In last night’s deliberations, Hon George Cash asked that we consider moving an amendment 
to include the word “contemporaneously” when a commissioner’s warrant is issued orally.  I have an amendment 
that I believe will deal with that.  I will issue it to members for their consideration.  I move - 

Page 6, line 27 - To insert after “orally” the words “with details recorded contemporaneously”. 
Before I move the second amendment, I point out to members that on the page I have circulated it states “line 
30”.  However, it should read “line 29”. 

Hon GEORGE CASH:  We agree that the wording in the amendment that the minister has circulated is 
certainly a significant improvement on the words that are currently in the bill.  We argued yesterday that the 
provision that the details should be put in writing as soon as practicable after a warrant had been issued orally 
was too broad, and in fact was somewhat vague.  After some discussion with my colleagues, I indicate that we 
are prepared to support the minister’s amendment on the basis that it tightens the situation, and I believe it 
improves the bill.  It is important that the details be recorded contemporaneously so that there can be no question 
of what discussions occurred on the telephone when the warrant was issued orally. 
Hon MURRAY CRIDDLE:  My only concern is whom the warrant will be issued to.  Is it essential to issue it 
to the person who will obviously be the centre of focus?  I should add that normally it is made available or 
displayed at that time. 
Hon JON FORD:  Clause 8(2) would still apply in regard to whom the warrant would be issued to.  In practical 
terms, as I understand it, it would be issued to the district commissioner responsible for the area in which the 
event was occurring. 
Hon MURRAY CRIDDLE:  If a warrant is issued, will it be available to the person who is under investigation, 
so that it can be clearly demonstrated that that person is the one under investigation? 
Hon JON FORD:  The warrant is not for an investigation; it is to respond to a threat or an event that has 
occurred.   
Hon PETER COLLIER:  I agree with the reasons Hon George Cash gave that the opposition will support this 
amendment.  An issue that has consistently been raised about this bill is the notion that the open-ended wording 
of this clause perhaps lends itself to the abuse of power.  The opposition does not support that notion.  The 
original clause may have been somewhat vague and we believe that the amendment satisfies our concerns in that 
regard; therefore, we will support the amendment.   
Hon GIZ WATSON:  I support the amendment; however, we will still vote against this clause.  If this clause is 
to succeed, which no doubt it will, it is better that it be tightened up in this way.  I appreciate the fact that the 
government has accommodated these concerns.  Hon George Cash made some particularly important 
observations about ensuring that the required detail is recorded as soon as possible to minimise doubt if it were 
questioned.  One of our objections to this bill is the continual use of the phrase “as soon as practicable”, which, 
as we know, creates very rubbery provisions in a range of areas.  It is certainly an improvement to include a time 
limit in this clause.   
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Amendment put and passed.   
Hon JON FORD:  I move - 

Page 6, line 29 - To insert after “issued” the words “and in any event within 6 hours” 

Amendment put and passed.  

Clause, as amended, put and a division taken with the following result - 
Ayes (27) 

Hon Shelley Archer Hon Bruce Donaldson Hon Nigel Hallett Hon Louise Pratt 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Ray Halligan Hon Barbara Scott 
Hon George Cash Hon Sue Ellery Hon Barry House Hon Sally Talbot 
Hon Vincent Catania Hon Adele Farina Hon Robyn McSweeney Hon Donna Taylor 
Hon Kim Chance Hon Anthony Fels Hon Sheila Mills Hon Ken Travers 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ed Dermer (Teller) 
Hon Murray Criddle Hon Graham Giffard Hon Helen Morton  

Noes (2) 

 Hon Paul Llewellyn  Hon Giz Watson (Teller)  

 

Clause, as amended, thus passed. 

Clause 9:  Warrant, duration of -  
Hon GIZ WATSON:  This clause deals with the duration of the warrant and I refer to subclause (3) which reads 
- 

The life of a Commissioner’s warrant cannot be extended but, subject to this Division, the 
Commissioner may issue a further warrant that has effect immediately a previously issued warrant 
ceases to have effect. 

What will prevent the commissioner from continuing to issue warrants?  Is there a limit to the number of times 
the commissioner can effectively renew the warrant?  Surely this means that the bill provides for a rolling 
warrant that can be extended indefinitely.   

Hon JON FORD:  That is not correct.  The commissioner will still have to get approval from a judge.  The same 
approval processes we have just discussed will still apply.   

Hon GIZ WATSON:  That is some comfort.  Is the minister saying that under this clause the commissioner is 
not prevented from continuing to issue warrants indefinitely, as long as they are ticked off by a judge?   

Hon JON FORD:  The extension is available in seven-day blocks, but the judge would still have to be satisfied 
that it was appropriate to grant it.  Even if it was done orally or otherwise under the provisions of the bill, the 
same rules apply - the judge would have to give permission within 24 hours.  The same rules apply for 
subsequent authorisations as apply to the initial application.  

Hon RAY HALLIGAN:  I apologise for having been absent on urgent parliamentary business yesterday when a 
lot of these matters may have been discussed.  Clause 9(1) states that a commissioner’s warrant has effect until 
the date and time stated in it.  Is there any cap on what that date might be?  I am looking to determine whether it 
would be a week, a month, a year or 10 years.  One might expect that the commissioner might be able to put 
forward to the judge a particularly good case that we are under threat for a particular period.  I would like the 
minister to say what the government had in mind during the drafting of this bill, understanding that a warrant 
cannot be extended, but a new warrant can be issued.  

Hon JON FORD:  Clause 8(4) states - 

The date and time stated under subsection (2)(g) must not be more than 7 days after the date on which 
the warrant is issued. 

There is a seven-day limit.  

Hon Ray Halligan:  I was talking about the duration of the warrant.  Is that the duration? 

Hon JON FORD:  Yes. 

Clause put and passed. 

Clause 10:  Exercising powers, general matters - 
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Hon RAY HALLIGAN:  Clause 10(2) states -  
A police officer may exercise those powers - 
(a) without any other warrant; and 
(b) even if he or she is not in possession of the Commissioner’s warrant or a copy of it.  

Can the minister provide some examples in which that provision may come into effect?  I outline my concern: 
what if the police officer exercises power that that officer believes may have been in the warrant, but in fact was 
not? 

Hon JON FORD:  An example could be the Western Australian Cricket Association ground being identified as 
a possible target area of action.  Such an operation could involve 200 officers.  The practicality is that, at the 
speed with which they have to react, they may not all have possession of the commissioner’s warrant.  However, 
they would certainly be acting under the direction of the normal chain of command.  The people issuing 
instructions to the police officers on the ground would certainly be aware of the terms of the warrant, as would 
the commissioner responsible for the district.  

Hon RAY HALLIGAN:  That sounds absolutely wonderful in theory, but I am concerned, as is Hon Giz 
Watson, about civil liberties.  The minister’s example mentioned 200 police officers at the WACA ground as a 
targeted area.  One or more police officers would be in charge of those 200.  Are we making assumptions here 
that all 200 would have been brought together and had all the issues contained in the warrant explained to them, 
and that they would have been told exactly what to look out for, and that was all that they should look for?  I 
would have thought that the reason behind this subclause was to enable the police officer to use some initiative.  
If they are to use that initiative, what redress does someone have should the police exercise powers that are not 
contained in the warrant? 

Hon JON FORD:  Yesterday or the day before we were talking about the time lags in the proclamations of 
different provisions of the bill.  This would allow time for the training of police to understand what their powers 
were under the exercise of this bill, should it become an act.  The police should be trained, as they are under 
every other part of the law that affects their powers.  They need to understand what powers they can carry out 
under the act.  In regard to what they are specifically looking for - it may be a search for a bag, or a specific 
person - that would be the instruction they would be given, and they would be told the target area, which limits 
their ability to operate under the powers of this bill.  

Hon RAY HALLIGAN:  I understand the difficulty associated with this matter.  That, in its turn, creates 
difficulties in the wording in a bill.  Clause 8(2)(a) provides for a commissioner’s warrant to be directed to all 
police officers.  I am not sure whether the question was asked about what was meant by the word “directed”.  
That comes up in this situation, does it not?  One would expect a police officer to be aware, not just in general 
terms, what officers were looking for under the warrant.  However, clause 8(2)(a) outlines that a commissioner’s 
warrant “must be directed to all police officers”.  This requires some explanation.  

Hon JON FORD:  The paragraph referred to by the honourable member is a standard clause that confers powers 
on police officers.  We are giving police officers powers under this bill, and those powers will be conferred on 
all police officers.  It is the same with a search warrant, and I am not talking specifically here about this bill.  
Once a warrant has been granted, it confers powers on all police officers.  It is not about specifically saying to all 
police officers that they will all look underneath this tree, or enter into that property; it is about conferral of 
powers under the warrant.   
Hon RAY HALLIGAN:  I can only reiterate the difficulty with trying to word it in such a manner that it covers 
exactly what is intended.  I understand that a bill of this nature requires some flexibility if it is to work in a 
manner that will protect everyone in the country.  Having provided that flexibility, it can be used in the opposite 
way.  Subclause (4) states that a police officer must tell the reason for exercising the power.  Will the minister 
explain what was intended by adding those words, and would an explanation be that the officer was doing so 
under a commissioner’s warrant? 
Hon JON FORD:  It could be that the police officer might say that he was doing it under the powers invested by 
a commissioner’s warrant or it could be that the police officer might say that he was doing it because of an 
imminent bomb threat.  These are extraordinary powers, as we constantly reiterate.  The government believes 
that it is reasonable for a police officer to explain to people why they are being subjected to a search, for 
example.  I imagine that somebody would want to know. 
Hon RAY HALLIGAN:  I would imagine so also.  I will go from the sublime to the ridiculous and raise the 
possibility of somebody being chased by police, with the police saying that they must tell him why they are 
doing it.  One would hope that would not be the case.  It appears as though all aspects are trying to be covered, 
but it has been made obligatory.  I agree with the minister; I think it is something that people would possibly and 
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probably expect, but the minister has made it obligatory that the police tell those people the reason for the 
exercising of the power. 
Hon Jon Ford:  That is correct. 
Hon GIZ WATSON:  I have a number of questions on the clause.  I followed the exchange on subclause (2) 
about not having a warrant but still being able to exercise powers.  The minister made the comment that the 
police would be trained to understand and to inform, no doubt, what the powers are under this bill, assuming it 
becomes an act.  How long and what form would that training take? 
Hon JON FORD:  The normal course of events with any change in any legislation, such as to the Criminal 
Code, would apply.  The training would be in the form of information bulletins station by station and individual 
bulletins by normal e-mail to let people know that these powers are in place, plus there would be station-by-
station information sessions.  The Police Academy would also be notified so that this training would form part of 
the curriculum for new police officers.   
Hon GIZ WATSON:  What is the minimum training period for a new recruit from the time a person is recruited 
to when he or she is basically operational on the street? 

Hon JON FORD:  I have a note on recruit training.  Recruits receive 26 weeks of instruction on a non-
residential basis.  The 26-week recruit training course conducted at the Police Academy forms part of the 
Diploma of Public Safety (Policing).  It is 26 weeks. 

Hon GIZ WATSON:  Would the training that is required to cover what are clearly extraordinary powers that the 
legislation would provide to all police officers include practical training?  To take the Western Australian 
Cricket Association ground as an example, police would be asked to go into a venue and deal with a 
considerable number of people who would be likely to be anxious and jumpy.  Some might be irate and no doubt 
some might be drunk.  This clause provides that the police would not have to be in possession of a warrant.  My 
understanding is that they would not have to be in uniform and also they would not be required to show their 
identification.  I would anticipate that quite likely a minority, but still a number of people, would find that very 
intimidating and be very reactive.  I suggest that at the very least the police would need to do some practical 
role-playing and training for what they would do in those sorts of circumstances.  There is an increased level of 
mental illness in our community, and people with mental illness can behave in a very unpredictable manner.  
This is an issue for the Police Service.  Police quite reasonably do not want to be put in a situation of dealing 
with possibly mentally ill people who are unpredictable and aggressive and who might have a legitimate fear of 
people telling them to do things.  The police must tell people the reason for exercising the power, but they might 
be wearing anything from full riot gear to plain clothes.  They do not have to possess any written evidence to 
show that they have been empowered to do certain things.  They do not have to identify themselves unless the 
member of the public happens to know that he or she is entitled to ask for that identification.  I suggest that at the 
very least, over and above bulletin boards and other information, some serious attention needs to be paid to 
training.  I am not suggesting that all members of the Police Service are unable to deal with these sorts of 
scenarios, but I do not think it is the run-of-the-mill work that members of the Police Service do today, because 
they do not have the powers to do it and we are not envisaging that kind of scenario.  I lived in London when 
bombs were found in tube stations.  I know what people do when they panic.  I would suggest that at the very 
least the Police Service would need to give an undertaking.  I am not trying to teach the police their job, but we 
are talking about allowing for extraordinary powers in what might be extraordinary circumstances.  I would like 
some assurance that people who are asked to undertake these duties will be fully trained to deal with that sort of 
panic situation rather than just simply be informed by some sort of bulletin that these are their new powers if 
such a warrant is issued.   

Hon JON FORD:  The training that police officers would be exposed to and the way in which the powers are 
exercised would be their responsibility under this legislation.  There is nothing new in an operational sense.  
Police officers are trained as a matter of course in all police operations apart from exceptions such as the tactical 
response group, which requires extra training.  Normal operations, such as how to carry out search warrants, 
search people, move people out of areas and deal with agitated people, are all part of the normal training.  
Anything operational contained in the legislation is part of normal, bread and butter police work, so to speak, and 
part of police training.  This is really about responsibilities and the limitations placed on police in the exercise of 
these particular powers. 

Hon GIZ WATSON:  My next query concerns the matter raised by Hon Ray Halligan, which is found at 
subclause (4) - 

. . . a police officer must tell the person the reason for exercising the power. 
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What would be the consequences if the powers were exercised without the police officer telling the person the 
reason for exercising the powers?  As the member has correctly pointed out, the direction is explicitly spelled out 
and uses the word “must”.  The member asked what would happen if the person being approached decided to run 
away.  What if a police officer omitted to tell the person the reason for exercising the powers?  What are the 
repercussions?  Could a person say, for example, that he was searched under false pretences and was not subject 
to the provisions of this legislation because he was never told the reason for the exercise of the powers? 

Hon JON FORD:  If someone felt that the exercise of the powers was unreasonable or excessive or if he had a 
complaint, he could refer the matter to the police.  There would be an investigation and if something was found 
to be wrong, the officer would be subject to the appropriate discipline. 

Hon GIZ WATSON:  As such, would it be an internal disciplinary matter without further recourse by the 
member of the public?  I am talking about general members of the public who are not suspects.  A person could 
just happen to be, for example, at the WACA ground when a warrant is issued to make it a target area.   

Hon JON FORD:  As I said before, there are two available options for recourse, depending on the issue.  If 
someone felt that he had suffered some form of damage or had a grievance that could be pursued under common 
law provisions, there is nothing in this legislation that stops a person from doing that.  If a person thinks that a 
police officer acted inappropriately in exercising his powers, he has the ability to make a formal complaint, as is 
the case whenever a police officer carries out his duties.  An investigation would occur and if something was 
found to be wrong, the appropriate disciplinary penalty would be applied. 

Hon PETER COLLIER:  How does that fit in with clause 20?  What the minister has just said appears to 
contradict clause 20.  The minister said that a person has the ability to make a complaint or to object. 

Hon JON FORD:  Nothing in this legislation inhibits the ability of someone to seek some sort of common law 
redress. 

Hon GIZ WATSON:  I refer to subclause (5), which states - 
A person in relation to whom a police officer is about to exercise or is exercising a power in this 
Division may request the officer to identify himself or herself. 

The Greens (WA) have a serious problem with this.  It seems to me that the onus for identification should be on 
the police officer.  It seems at odds with the requirement under subclause (4), which states that a police officer 
must tell a person the reason for exercising the power.  Why is it felt that the onus should be on the member of 
the public to request that an officer identify himself or herself?  Why is it not the responsibility of the police 
officer to identify himself or herself?  In my view, a police officer exercising extraordinary powers should be 
clearly identifiable at all times.  Police officers have an identifying number most of the time when they are on 
duty. I am well aware that that does not occur all the time, particularly when certain actions are taken against 
protesters.  Police have been known to not have their identifying numbers visible.  I have a fundamental 
objection to anyone who is given exceptional powers by virtue of his employment as a member of the Police 
Service not being identifiable.  Officers carry guns and have the ability to use all reasonable force to exercise the 
powers under this legislation.  At the very least, everybody should be able to clearly identify police officers, 
particularly when the minister says that members of the community have the right to bring a case if they feel that 
they have not been dealt with appropriately.  How can they do that if they did not think to ask a police officer to 
identify himself?  I imagine the scenario of a person saying that he felt he was wronged during a particular 
operation by being searched inappropriately or roughly handled or asked to do something that he felt was 
inappropriate.  If the police officer is not clearly identifiable by a number, what is the member of the public 
going to say?  He could say that the officer was six feet and two inches tall and had short hair and was clean-
shaven.  That probably fits the description of about 80 per cent of the Police Force!  It is fundamentally wrong 
that, in such extraordinary circumstances and in exercising extraordinary powers, it is not a requirement that 
anyone who is authorised to use the powers is immediately identifiable by a number that can be used as an 
assurance or for any complaint that might be laid.   

Hon JON FORD:  Subclause (6) provides that if someone requests an officer to identify himself, the officer is 
obliged to do that.  The practical aspect would be when officers are dealing with a very urgent issue involving 
hundreds of people facing a bomb threat at a train station.  All police officers, even those in plain clothes, such 
as those who have just arrived at work or those who are about to go home, would be required to get in and do the 
job.  Having said that, the requirement exists for officers to identify themselves if requested.  That is why it is 
included in the bill.  Police officers are on duty 24 hours a day.  If a police officer having a drink in a pub 
witnesses a drug deal taking place in the pub, he is obliged to intercede.  The officer might not be wearing a 
number or identification; nonetheless, that officer would be required to identify himself even if he were not 
wearing his identification number.  Nothing in the bill is different from any other exercise of power.  
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Hon GIZ WATSON:  It is a bill about extraordinary powers.  By definition, that is unusual.  It does not cover a 
run-of-the-mill exercise that police are usually involved in.  I do not know the detail but I assume police officers 
are issued with some sort of identification, which they could have with them at all times.  I do not understand 
why they could not wear it should such an emergency arise.  We get all sorts of impressions of how these things 
work from watching lousy American television.  I am aware only of a set of numbers that officers wear on their 
shirts.  I am not aware of any other identification that might be shown.  I accept that as many people as possible 
might need to be called in at any time of the day or night.  However, it is essential that members of the public be 
able to identify who is a police officer or who is not when police are asking them to do things they are not 
usually asked to do, such as take part in a strip search if it is considered necessary.  At the very least, the member 
of the public needs to know that the officer making such a request is someone who is empowered to do so and 
can be identified later.  

Hon JON FORD:  This clause ensures that if a person requests the identification of a police officer, the officer 
must provide the identification.  For the reasons I have given, the officer might not be wearing identification 
details.  Nevertheless, this legislation gives people the right to ask officers to identify themselves.  I have 
Detective Sergeant Sawyer’s standard Western Australia police identification that police carry with them at all 
times.  It is in a small plastic wallet with a badge on one side and photographic ID on the other.  Although they 
carry it with them at all times, they do not wear it.  As I said, if an officer witnessed criminal activity occurring 
in a pub, under the act, he is obliged to deal with it.  His ID might not be visible, but he would be obliged to 
identify himself.  

Hon GIZ WATSON:  Why can they not wear it in such a circumstance?   

Hon Jon Ford:  It might not be practical.  

Hon GIZ WATSON:  Put a pin on it.  

Hon Jon Ford:  They are exceptional powers, but the bill has been introduced to deal with exceptional 
circumstances.   

Hon GIZ WATSON:  The minister just told me that officers carry their ID with them all the time.  

Hon Jon Ford:  That is right.  

Hon GIZ WATSON:  I suggest they put a safety pin on the back of the plastic folder so that they can wear it.  
Given that the onus will be on members of the public to know ahead of time that they can request the identity of 
a person who is directing or searching them in these exceptional circumstances, will the government provide 
some sort of information program to inform the community of these new powers and of their rights under the 
legislation?  If so, when?   

Hon JON FORD:  Yes.  Information will be provided and disseminated if the bill is passed.  My advisers do not 
know the exact extent of that dissemination.  It will be consistent with the manner in which other such 
information is provided.  

Hon GIZ WATSON:  Who will produce that information?  Will it be done by the Police, the Department of 
Justice or the Department of the Premier and Cabinet?  What is the estimated cost?   

Hon JON FORD:  I am advised that the Police Department will be responsible for compiling the information.  
However, the cost will depend on the form and the manner in which it is distributed.  That has not been 
determined so a figure is not yet available.   

Hon GIZ WATSON:  Can we be given some assurance that all members of the WA community will be aware 
of the ramifications of this bill on their responsibilities and their rights?   

Hon JON FORD:  That will occur to the extent that it applies to any other change in legislation.  We can never 
guarantee that all Western Australians or, indeed, anyone will receive the information.  People immigrate to 
Western Australia, move here from other states and live in remote locations.  The information will be available 
to all Western Australians, notwithstanding those limitations. 
Hon GIZ WATSON:  What will be the cost of disseminating the information?   

Hon JON FORD:  As I said, I do not know how much the dissemination of information will cost.  It will be 
within the normal operating budget. 

Clause put and a division taken with the following result -  
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Ayes (28) 

Hon Shelley Archer Hon Bruce Donaldson Hon Nigel Hallett Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Ray Halligan Hon Louise Pratt 
Hon George Cash Hon Sue Ellery Hon Barry House Hon Barbara Scott 
Hon Vincent Catania Hon Adele Farina Hon Robyn McSweeney Hon Sally Talbot 
Hon Kim Chance Hon Anthony Fels Hon Sheila Mills Hon Donna Taylor 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ken Travers 
Hon Murray Criddle Hon Graham Giffard Hon Helen Morton Hon Ed Dermer (Teller) 

Noes (2) 

 Hon Paul Llewellyn Hon Giz Watson (Teller)  

Clause thus passed.  

The DEPUTY CHAIRMAN (Hon Louise Pratt):  Members, before we recommence proceedings, I would like 
to extend a warm welcome to Minister Picciano, the Minister for Foreign Affairs, Youth, Family and Equal 
Opportunity in the Italian Parliament, who has joined us in the President’s gallery today.  I extend a warm 
welcome to the minister and his party.  Thank you for joining us. 

[Applause.] 

Clause 11:  Target areas, powers in respect of -  
Hon PAUL LLEWELLYN:  Would the minister please explain the intent of this clause? 

Hon JON FORD:  This clause talks about the general powers associated with a target area, and about what the 
police can to do restrict access into a target area. 

Hon GIZ WATSON:  Subclause (3) states - 
A police officer may order a person who the officer reasonably suspects is in a target area either - 
(a) to leave the target area; or  
(b) to remain in the target area.   

As far as I can see, there is no limit on the length of time for which a person who is in a target area may be 
detained in that area.  The target area may be an entire suburb rather than just a particular building or railway 
station, for example, and a member of the public who happens to be in that target area, and who is neither 
suspected of having committed an offence nor likely to be charged with having committed an offence, may be 
required to remain in that target area for a considerable amount of time.  This is, therefore, a potentially very 
dangerous open-ended provision.  Some limit should be set on the length of time for which people can be 
required to remain in a target area.  I would like the minister to explain why there is no safety valve in this 
subclause to ensure that people are not detained for an unreasonable length of time.  I am not suggesting this is 
akin to detention without charge.  However, I am concerned that because there is no limit on the length of time 
for which an ordinary member of the public can be held in a particular area, it represents an incremental shift in 
the power of police officers, because currently the police can stop and question a person, but they cannot detain 
that person unless the person has been charged, or the person chooses of his or her own volition to go to the 
station and answer questions. 

Hon JON FORD:  This provision is in the bill for a number of practical operational reasons.  I will give some 
examples.  A terrorist act may involve a biological or radioactive agent, in which case this provision will allow 
people to be detained so that a decontamination process can take place.  A number of people may need to be 
interviewed from a witness perspective.  A person close to a particular event may be required to be tested for 
forensic evidence.  It may simply be for his own protection.  It may be thought that in a certain area a vehicle has 
a bomb in it, for example.  People would need to be held in a place away from the area that is being searched.  It 
may simply be for a controlled evacuation to avert a panic situation; in other words, there would be a controlled 
evacuation so that people were not hurt. 

Hon GIZ WATSON:  If members of the public are detained in such a target area, will they be at liberty to use 
their mobile phones to at least let people know where they are, why they are detained and what is happening? 

Hon JON FORD:  Nothing in the bill would prevent people from using their mobile phones to notify family 
members at home or other people, unless they were precluded from doing that because of a safety issue.  
However, nothing in the bill prevents people from seeking to notify others. 

Clause put and passed. 
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Clause 12 put and passed. 

Clause 13:  Certain people may be searched - 

Hon RAY HALLIGAN:  I know that subclause (3) refers to strip searching and that schedules within the bill go 
into considerable detail in that regard.  Will the minister encapsulate what is intended with the strip searching as 
far as age limits, males and females are concerned?  In other legislation such as police acts, there are limits on 
who can do what in a strip search, and when and how. 

Hon JON FORD:  Clause 13(3) provides some of the safeguards regarding strip searches, particularly paragraph 
(a), which states that the person needs to be the target person.  If a person is not the target person, he or she 
cannot be strip searched.  In any event, subclause (4) states - 

Schedule 2 applies to and in relation to a search of a person under subsection (2). 

Schedule 2 contains all the provisions dealing with strip searches.  For instance, clause 8 deals with strip 
searches of protected people and defines a child, an incapable person, a protected person and a responsible 
person for a child.  That defines what is described under the general procedure.  I can read through the general 
procedure, if the member wants me to do so.  I need to reiterate that unless the person is the target person, he or 
she cannot be strip searched.  It does not give a general right to strip search everybody at a train station. 

Hon GIZ WATSON:  The Greens have a concern with this clause.  Schedule 2 deals with searching protected 
people.  I raised this issue earlier in my contributions to this debate.  The definitions of “incapable person” and 
“protected person” are laid out quite extensively.  However, a concern remains.  Clause 8(2) of schedule 2 states 
-  

If a strip search is done on a protected person, it must be done in the presence of a responsible person 
for the protected person or some other person who can provide the protected person with support and 
represent his or her interests. 

There are two issues.  First, a responsible person for a protected person is defined, in part, in clause 8(1) of 
schedule 2 as follows -  

“responsible person” for a child, means -  

(a) a parent of the child; 

(b) a guardian of the child; 

(c) another person who has responsibility for the day to day care of the child; or 

(d) if no person mentioned in another paragraph of this definition is available - a person, 
or a person in a class of persons, prescribed; 

The responsible person who is supposed to provide some security in the case of a strip search of a protected 
person could be someone other than the parent, guardian or another person who is responsible for the day-to-day 
care of the child.  That worries me.  It could be somebody whom the child does not know at all.  Is it the 
intention of this bill that a person or a class of persons can be prescribed?  By “prescribed”, I assume it means 
that it will be prescribed by regulation.  Will the minister please give some detail on that? 

Hon JON FORD:  The intention is that there would need to be an attempt, for the reasons that the member 
mentioned, to find a parent, a guardian or another person who has responsibility for the day-to-day care of the 
child.  If none of those people is available, the search must be done in the presence of a responsible person for 
the protected person or some other person who can provide the protected person with support and represent his 
or her interests.  On top of that, the person to be searched must be a target person.  The government has tried to 
take all reasonable steps to ensure that the interests of that person will be looked after. 

Hon GIZ WATSON:  I am envisaging a scenario in which a 17-year-old young man of Middle Eastern 
appearance is defined by the Terrorism (Extraordinary Powers) Act, when it becomes an act, as a target person.  
That person need not be 17; he could be 15 or 16.  He could be strip searched, but it would not be necessary for 
that to be in the presence of a parent, a guardian or a person who is responsible for the that person’s day-to-day 
care; it could be in the presence of some other person.  Who will decide whom that person will be?  

Hon JON FORD:  The police, under the instruction of clause 8(2) of schedule 2, which states - 

If a strip search is done on a protected person, it must be done in the presence of a responsible person 
for the protected person or some other person who can provide the protected person with support and 
represent his or her interests. 
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Hon GIZ WATSON:  Will the police make the selection of a responsible person at the time?  Will there be a list 
of responsible people who can be called upon in urgent circumstances to protect, support and represent the 
targeted person’s interests, or will it be done on the spot?  For example, a target area is declared and a young 
person is picked up off the street and it is all too difficult to track down a person known to that child who would, 
by a more common definition, be understood to be a responsible person; that is, someone who is known to the 
young person, such as a parent, guardian or person responsible for the day-to-day care of that young person.  In 
that circumstance, will the police select someone who happens to be nearby?  If they do select another person or 
class of persons, what is the criteria?   

Hon JON FORD:  I can see where the member is coming from.  Paragraph (d) of the definition of “‘responsible 
person’ for a child” in clause 8(1) of schedule 2 states - 

if no person mentioned in another paragraph of this definition is available - a person, or a person in a 
class of persons, prescribed; 

The class of persons would be prescribed by regulation.   

Hon GIZ WATSON:  That is a classic.  We are being asked to say yes to that when we do not know what will 
be in the regulation.  What class of persons does the minister anticipate would be defined by regulation?   

Hon JON FORD:  In the end, that class of persons will come under the scrutiny of this chamber in the normal 
course of the review of regulations.  These people could be church leaders, dignitaries, medical practitioners, 
justices of the peace or whoever is prescribed in that class of persons.  If the Parliament is of a mind to seek to 
have persons added to or subtracted from that class of persons, it can do so in the normal review of the 
regulations.  The point is that it could actually include Hon Giz Watson.   

Hon GIZ WATSON:  I was going to suggest that we prescribe a class of persons that included lawyers.   

It is envisaged that there will be a class of persons prescribed by regulation who will be able to be called upon in 
such circumstances.  It seems to me that the definition includes not just a class of persons who can be prescribed 
by regulation, but also a person.  Will that person be prescribed by regulation or will the police have the option 
to take a person at random from the surrounding crowd; for example, whoever happens to be walking past?   

Hon JON FORD:  No, they will have to be prescribed as defined in paragraph (d) of the definition of 
“‘responsible person’ for a child” in clause (8)(1) of schedule 2, and out of that pool of people there must be 
someone who can offer that person some support and represent his or her interests.   

Hon GIZ WATSON:  I want to be clear on this: does it mean that the regulation will provide for possibly 
individuals and also classes of persons?   

Hon JON FORD:  It could do either.  It could prescribe particular individuals and/or classes or persons; for 
example, justices of the peace, members of Parliament or individual people.   

Hon GIZ WATSON:  I would not like to be strip-searched in the presence of a member of Parliament.  Let us 
not go there!  I have lost my train of thought now.  

My next question is: clause 7(3)(a) of schedule 2 states that if a basic search or a strip search is done on a person, 
it must be done as quickly as is reasonably practicable.  The police officers will be in a dilemma here, because it 
may take some time to locate one of the persons described in paragraphs (a) to (d) of the definition of 
“‘responsible person’ for a child” in clause 8(1).  Is there an absolute requirement that such a responsible person 
be present?  If such a responsible person is not present, does that mean that a strip search of a protected person 
will not go ahead?   

Hon JON FORD:  No; the police are required to make every effort to achieve that.  Clause 6 of schedule 2, 
“Operation of this Division”, states - 

A police officer must comply with this Division unless, due to the urgency of the situation or other 
circumstances, it is not reasonably practicable to do so.  

Hon GIZ WATSON:  Yes, as I suspected.  Does that mean that, as it is likely to involve a matter of some 
urgency, it could be deemed, or decided, that the urgency of the situation is such that the strip search of a 
protected person can go ahead without a responsible person being there?   

Hon JON FORD:  That is correct.  The example that has been given to me is that of a target person who may be 
wearing a suicide vest or has a concealed firearm or other weapon in his or her possession.  There have been 
instances around the world where such attacks have occurred, as we saw in London and, closer to home, in Bali.  
This is exactly what this legislation is dealing with; it is trying to protect the public.  That is why there is some 
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flexibility in the legislation.  If someone felt he or she had been unfairly targeted or unfairly dealt with after the 
fact, that person could seek redress in the ways I mentioned earlier.   

Hon GIZ WATSON:  This is my final question about this clause.  Does that also include the safety provisions 
that say a person must be searched only by a person of the same gender?  Would that provision be waived if a 
case were made that the matter was urgent and a person of the appropriate gender was not available?   

Hon JON FORD:  The member is correct.  If the urgency of the situation is sufficient, or if there are other 
circumstances, such as somebody wearing a bomb vest, the officer is not required to abide by the general 
procedure.  However, the officer does have to demonstrate the urgency of the situation.  It is expected, though, 
that every attempt will be made to abide by the general procedure in this serious business.  

Hon GIZ WATSON:  Could the minister tell me what he meant by “demonstrate”?  Is that used in terms of 
reporting back after the event?  What evidence would need to be provided of urgency? 

Hon JON FORD:  It is after the fact, and would be in the report made by the commissioner on the exercise of 
those powers.  In the situation we have just been discussing, if somebody was strip searched but, because of the 
urgency of the situation, other procedures were not followed, that would be expected to be in the report that 
comes to Parliament.   

Clause put and passed. 
Clause 14 put and passed.  

Clause 15:  Certain places may be entered and searched -  
Hon GIZ WATSON:  Clause 15(1) reads - 

If a police officer reasonably suspects that a place is in a target area, the officer may enter and search 
the place for a thing connected with a terrorist act. 

My concern here is that surely a place either is or is not in a target area.  How can an officer reasonably suspect 
the position of a building or a road?  “Reasonably suspect” is usually some sort of bar that is set for a police 
officer, a judge, or whoever, to make a judgment about a matter.  I cannot understand how something as 
immobile as a place - we are not talking about a vehicle - could be subject to any doubt as to whether it was 
inside or outside a target area, unless there are to be very flexible definitions of a target area.  If that is envisaged, 
it is something else again.  

Hon JON FORD:  It depends on the circumstances.  Depending on the amount of information the police are 
originally given, it is hoped that a specific area can be targeted.  However, as the situation grows and more 
information becomes available it may be that police officers need to go to an area that is slightly outside the 
original warrant.  However, they are still acting within the intent of the warrant.  It may be that a target car has 
been spotted in a particular area.  The warrant is issued for that area but subsequently police spot what they 
believe to be the vehicle outside that area.  They have that flexibility to go there.  A better example may be a 
threat to a particular rail station.  The police arrive and see that a car is parked next to the station.  Based on that 
judgment, they might believe that it is reasonable to search all the vehicles in the station car park, although the 
information they received was that the bomb would be at the rail station.  

Hon GIZ WATSON:  It seems to me that clause 14 is the one that deals with vehicles, and I can understand 
why it has a provision similar to this one.  That is why I did not make any comment on that clause.  Is the 
minister saying that if an incident concerned a target vehicle, the police officer could search places?  It seems to 
me that there are two things.  Declaring a target vehicle is one scenario, but if a target area is declared, which is 
what this clause is about, is the minister suggesting that that target area could be expanded on the judgment of a 
particular officer that it might be now appropriate to search buildings in not only that street, but also the adjacent 
street?  It says that the police may reasonably suspect that a place is in the target area.  

Hon JON FORD:  Perhaps another example would be the Perth rail station.  The warrant describes the 
platforms as being an area for search.  On arrival, the police decide that it could also be a shop above the 
platform, for example.  That would be an example of a thing or a place.  

Hon GIZ WATSON:  That is a more reasonable example that I can envisage.  

Clause put and passed. 

Clause 16:  Seizing things found - 
Hon MURRAY CRIDDLE:  I would have thought that clause 16(2) goes against the definition provided in the 
long title, “An Act to provide powers to prevent and respond to terrorist acts.”  Clause 16(2) states - 
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If a police officer in a target area finds, or a police officer doing a search under this Division finds, a 
thing that is not a thing connected with a terrorist act but that the officer reasonably suspects is a thing 
that is or may be evidence in relation to a serious indictable offence, the officer may seize it.  

I thought that was outside the definition of the bill itself, which appears on the front page of the bill.  I thought 
that if an issue such as this arose, the police could talk to one another and do it regardless, and might be able to 
get another warrant to carry out that function. 

Hon JON FORD:  The clause is consistent with the principle of chance discovery.  In carrying out the search, it 
may be that the police find a large quantity of drugs, for instance.  The chance discovery in this case must be 
evidence relating to a serious indictable offence, which is defined under clause 3 as meaning an indictable 
offence, the penalty specified by written law for which is or includes imprisonment for five years or more or for 
life.  It is not the intention to provide for police finding someone with a stolen handbag or someone who has 
committed a minor offence.  I am advised that the chance discovery principle is used in the execution of other 
warrants. 

Hon MURRAY CRIDDLE:  My issue is that the police might go on a fishing trip, so to speak, and find 
something.  The reassurance I seek is that the definition in this bill will not be a loophole for the person who has 
operated illegally.  If the police find something that is illegal, I am keen for the person to be charged.  I do not 
want him to get out of the gate free. 

Hon JON FORD:  My advice is that there would be no ability for somebody to get out of the gate free.  The 
intent of the exercise of these powers must be that the police are looking for a terrorist act.  The check on that is 
the approval of a judge to allow the commissioner to issue the warrant.  If some other criminal were caught with 
a large quantity of drugs, for instance, he could not say that it was not the intention of the warrant and, therefore, 
it was not admissible as evidence. 

Hon GIZ WATSON:  Clause 16(1) is very broad.  It reads - 

If a police officer in a target area finds, or a police officer doing a search under this Division finds, a 
thing that the officer reasonably suspects is a thing connected with a terrorist act, the officer may seize 
it. 

What sort of things are envisaged may be seized and what sort of limits are there on what may not be seized? 

Hon JON FORD:  They are things connected with a terrorist act.  Clause 3, the interpretation clause, is couched 
in such a way that it could be anything that is reasonably connected to a terrorist act.  The guidance under the 
interpretation clause is - 

“thing connected with a terrorist act” means a thing that was or may have been used, is or may be 
being used, or is about to be or may be used - 

(a) to do a terrorist act; or 

(b) in preparing to do a terrorist act;  

I suppose it would depend on the threat.  If the police were looking for a bomb, in their search they might find 
some batteries, a detonator, or some chemical that could be used in bomb production, or something that could be 
used as evidence.  That is what they would seize.  However, they would not be covered if they entered premises 
and came out with a television under their arm. 

Hon GIZ WATSON:  Under clause 5, “terrorist act” is defined as an act done with the intention of coercing, or 
influencing by intimidation, the government of, or of any part of, any jurisdiction.  Further on the clause refers to 
disrupting or destroying an electronic system, and includes other matters.  It seems to me that, bearing in mind 
the provisions in clause 5, clause 16 could cover not only bomb-making materials and the obvious things, but 
also written material or material of a political nature, which might legitimately be on somebody’s property 
because that person has an interest in studying the causes of terrorism, for example.  Would such a thing be able 
to be seized under this provision? 

Hon JON FORD:  Yes.  In the end, the courts will decide whether the material collected was evidence. 

Hon GIZ WATSON:  I am thinking not of a search of a specific targeted person, but when the police decide to 
search a declared target area, and in doing so they come across volumes of discussion about the role of Islam or 
whatever it might be.  Could those documents be seized under these provisions? 

Hon JON FORD:  Yes.  Schedule 1, clause 8, deals with returning seized things.  In response to the member’s 
question, it could be anything, depending on the circumstances and what the police are looking for in regard to 
any sort of  terrorist act. 
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Hon GIZ WATSON:  I have concerns about clause 16(2) similar to those of Hon Murray Criddle, in that police 
officers will be able to seize anything that they might consider evidence for a serious indictable offence.  Is one 
to assume that the police officer would make some judgment on the spot of what sort of offence may be 
associated with a particular item? 

Hon JON FORD:  Yes.  If an officer finds a kilo of heroin, he might make an assumption about the potential 
offence. 

Hon GIZ WATSON:  I appreciate that the example of possession of drugs is a clear one, and it is obvious to 
everyone that that would be a reasonable thing for a police officer to do.  However, it seems to me that if the 
criterion is an assessment of what offence might be related to any particular item, rather than identifying, for 
example, that a police officer could legitimately seize drugs, the situation is different.  This is very open-ended.  
A case could be made, for example, that a person’s computer was used in organised criminal activities, and it 
could be seized because there could potentially be a serious indictable offence under this definition. 

Hon JON FORD:  My advice is that chance discovery is very open-ended and applies under any other warrant.  
Given that these are powers to look for terrorist-related activities, the police focus must be on looking for 
evidence of terrorism or information relating to a terrorist act.  The police cannot look for other evidence as a 
matter of chance.  They can look only for the obvious.  If a person had an automatic weapon, for instance, or 
something that would lead to a serious indictable offence, the police could not then go on a fishing expedition 
looking for other things. 

Hon GIZ WATSON:  If police found a firearm, it would fall under subclause (1) anyway.  It seems to me that 
there are two flaws in the argument.  One is if it is already a power that police have, why is it necessary to spell it 
out explicitly in this clause?  It raises concerns that there is an additional reason for including it.  I would argue 
that subclause (1) is sufficiently broad.  As the minister has just said, a thing that is reasonably suspected to be 
connected with a terrorist act could be almost anything.  There does not need to be an additional subclause that 
states that, by the way, police can take anything that may be reasonably suspected to be evidence in a serious 
indictable offence.  The field is covered under subclause (1). 

Hon JON FORD:  Subclause (2) sets a bar on the powers already available to the police.  If clause 16 were 
removed, police would have much broader powers under the existing powers of chance discovery.  As such, it is 
a limiting provision. 

Hon GIZ WATSON:  If that is the case, should it not be couched in such a way that a limitation is included?  
Should it not state that a police officer may only seize such and such?  Is the minister suggesting that this 
legislation will override the other provisions - I am interested to know where they are - that give the broad 
powers of chance discovery?  If the provision is to provide a bar and provide some sort of assurance that the 
officers will seize only evidence in connection with serious indictable offences, it should state “only, or is 
limited to”.  Otherwise, it seems to me that it does not limit it at all. 

Hon JON FORD:  If this clause were removed and the police relied solely on chance discovery, there would be 
no requirement for anything found through chance discovery to be reported in the commissioner’s report.  
Inclusion of the clause sets a bar on what can be seized and makes it a requirement, after the powers of this 
legislation have been exercised, to report what has been seized.  The report will come before the Parliament. 

Hon GIZ WATSON:  I appreciate that; it is some comfort.  If that is the intention, why is it not stated that it is 
“limited to, or may only seize”? 

Hon JON FORD:  I am advised that the current wording of the clause means that something can be seized only 
if it is associated with a serious indictable offence.  Police officers cannot seize something such as an oversupply 
of prescription medication or a stolen handbag etc; they cannot deal with that. 

Clause put and passed. 

Clause 17:  Appointing police officers of other jurisdictions to be special officers - 
Hon PETER COLLIER:  I would like some information about subclause (2), which states - 

The Commissioner must not make an appointment under subsection (1) unless he or she is of the 
opinion that the appointment is necessary for the more effective exercise of the powers that may be 
exercised under a Commissioner’s warrant. 

I am not putting any question marks over the Western Australia Police.  I would like an explanation of the 
circumstances in which it may be deemed necessary to seek extra assistance. 
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Hon JON FORD:  An example I can think of is information that has been supplied by the Australian Federal 
Police.  Because of specific information and the urgency of the situation, the commissioner can appoint AFP 
officers as special officers to take part in the operation alongside Western Australia Police officers.  I am 
thinking specifically of an AFP officer who may have a specialisation in dealing with bombs. 

Clause put and passed. 

Clauses 18 and 19 put and passed. 

Clause 20:  Warrant not open to challenge - 

Hon GEORGE CASH:  In my view, this is one of the most important clauses in the bill.  I will read it before I 
open some discussion on it.  It states - 

(1) Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed 
against, reviewed, quashed, challenged, or called in question, before or by any person acting 
judicially or a court or tribunal on any account or by any means.  

(2) Subsection (1) does not affect the operation of the Corruption and Crime Commission Act 
2003. 

When I made my second reading contribution I spoke at length on the question of the separation of powers.  
During my contribution I made the point that Montesquieu’s doctrine of the separation of powers required a clear 
distribution of power between the three organs of society to ensure that they balanced and controlled each other 
and that the balance and control was designed to be in the interests of maintaining a truly democratic and 
accountable system of government for the people.  I also raised in part that one of the balances or control 
mechanisms is that of judicial review.  I noted that judicial review is the procedure in which administrative 
actions are subject to the scrutiny of an independent court to ensure that no decision maker is above the law.  
That is absolutely critical when considered in the context of this bill.  I also noted that in considering the 
lawfulness of the actions of the executive or the bureaucracy, the courts have a number of remedies that can be 
granted to an aggrieved plaintiff.  Those remedies include the prerogative writs of mandamus, prohibition and 
certiorari.  Obviously a remedy could also include an injunction.  I made the point that judiciary review is a 
central element of the rule of law and that it is the legal avenue used to enforce the rule of law over the actions of 
the executive and bureaucracy and to ensure they do not exceed the limits of powers and functions vested in 
them by the law.  

Interestingly, I had the opportunity over the weekend of discussing this bill with a good friend of mine whom I 
met at a University of Western Australia law conference some years ago.  My friend is both highly qualified and 
well versed in the law.  She has worked in both the private and public sectors and takes an interest in the work of 
the Parliament.  She indicated that she was following with great interest the debates on the Terrorism 
(Extraordinary Powers) Bill 2005.  She was aware that during the second reading debate in the Legislative 
Council I had raised the principle of the separation of powers as espoused by the French jurist and political 
philosopher Montesquieu.  On that particular area in our discussion - the effect of the bill in its present form on 
the doctrine of the separation of powers - my friend, who I should also say is a scholar of European history, 
particularly French history, reminded me that, apart from studying law, Montesquieu was appointed a councillor 
of the Bordeaux Parliament in 1714 and was President of the Parliament from 1716 to 1728 following the death 
of his uncle, whom he succeeded in both title and office.  Clearly, Charles-Louis Secondat, who became Charles-
Louis Secondat, Baron de la Brède et de Montesquieu, had a close personal working experience of the powers of 
government.  This experience clearly encouraged him to form the view - that he strongly expressed in his 
writings - that the three organs of government, the legislature, the executive and the judiciary, should be 
separated and balanced to guarantee the freedoms and liberties of the individual.  

I make these points because I think this clause is central to the bill in light of people’s rights and liberties.  My 
colleague, who is highly respected in legal circles, expressed concern that some members of Parliament did not 
appear to realise that individual rights and liberties were being taken away by this bill and that clause 20 of the 
bill will, in specific and clear terms, prohibit any form of appeal, notwithstanding that a commissioner’s warrant 
might have been mistakenly issued or mistakenly executed on the wrong person.  That innocent person would be 
left with no right of appeal.  My legal colleague and friend made the point that, as elected representatives, we are 
being asked to put blind faith in the actions or inactions of the bureaucracy and, further, we are being asked to be 
complicit in prohibiting any right of appeal against those actions.  

The discussion lasted for quite a time.  After what amounted to considerable discussion on the lack of merit of 
clause 20, which seeks to prohibit any appeal or judicial review of a commissioner’s warrant on any account or 
by any means, I came away from my weekend meeting with my colleague, who is undoubtedly an eminent 
female jurist, aware that senior members of the legal fraternity recognise the folly of clause 20 and are prepared 
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to forcefully state their cause in support of the maintenance and the protection of individual rights and liberties.  
The parting comment from my learned friend was that maintaining the checks and balances that are the mainstay 
of a democratic system of government and upholding the rule of law are critical to the protection of rights and 
liberties of the individual, and that unless we as legislators take heed and learn from the lessons of history, we 
are doomed to continue to fail ourselves and, clearly, fail those whom we purport to represent.  

I mentioned earlier the letter that the minister tabled from the Acting Chief Justice of the Supreme Court dated 
20 September 2005.  In support of the matters to which I just alluded, I will read what the Acting Chief Justice 
says about this clause on page 2 of the letter.  He raises some issues regarding part 2 before moving directly to 
clause 20 and states -  

So far as the provisions of Part 2 concerning the powers to exercise a warrant and the recruitment of 
special officers to assist in the process are concerned, they are expressed in very wide terms and they 
have the capacity to impinge greatly upon the ordinary liberties of members of the public.  No doubt 
that is intended.  They are drawn in terms which will make them effective in operation, although for 
myself I must say that the concept of an oral warrant is a novel one which raises potentially very 
substantial difficulties in the control of the exercise of the powers.   
As to that, I note the privative provisions contained in s 19, - 

The letter says section 19 but it should be section 20.  The Acting Chief Justice of the Supreme Court was 
dealing with an earlier draft.  This clause 20 was then clause 19.  He continues - 

which is designed to prevent challenge in the Courts of the issue of a warrant and the Minister’s 
approval of its issue.  I make no comment, of course, upon the question of the efficacy of such a 
provision as it may well be tested in the Court.  I merely observe that it is ordinarily regarded as an 
important control on the unbridled exercise of what, by the terms of this Act, would be firmly 
established to be an act of executive power that the Courts have an opportunity to oversee the process 
and to give a general judgment about its lawfulness, even in the context of legislative provisions which 
protect the process from interruption in its exercise before the Court has the opportunity to pronounce 
upon its validity.  

I have already said that, in my view, this is the most important part of the bill because it attempts to abolish 
people’s rights to question a commissioner’s warrant or a judge’s approval of such a warrant.  Given some of the 
answers that the minister has provided so far during debate, in which he referred to residual powers, I would like 
an explanation.  Should this clause come into effect, what residual powers will remain for an aggrieved person to 
raise an issue about a commissioner’s warrant or a judge’s approval of such warrant?  
If I stop at that question, perhaps I can get a response and then move to other specific questions about the issues 
contained in this clause.  

Hon JON FORD:  The intent of this clause is to prevent a person from raising legal impediments that would 
frustrate the ability of the commissioner to respond to a serious situation.  I concur with the comment of the 
Acting Chief Justice with regard to “ordinarily”.  We are not talking about ordinary circumstances.  We are 
talking about extraordinary circumstances.  Nevertheless, the advice that the government has received from the 
State Solicitor’s Office is that clause 20 does not preclude any avenue of remedy or relief that a person may have 
in relation to the exercise of powers by a police officer acting under the terms of a commissioner’s warrant as 
provided for in this clause.  Courts generally read down privative clauses; that is, such clauses are construed 
strictly by the courts.  Under statutory interpretation principles, clear words are required to abrogate a person’s 
rights.  Because those rights have not been specifically expressed in this clause in such a way as to exclude those 
rights, the government believes, on that advice, that nothing in this clause will exclude a person’s right to seek 
redress under this clause.   
Hon GEORGE CASH:  I do not understand the answer the minister has just given.  I do understand the part in 
which the minister said that the courts require ouster or privative clauses to be set out in clear and unambiguous 
terms if they are to be supported by the courts; and that if those clauses are not set out in clear and unambiguous 
terms, the courts have the right to read down those provisions.  That has always been part of statutory 
interpretation.  There is nothing new there.  The fact is that the words used in clause 20 are very clear and 
unambiguous.  I will read the words again.  These words are critical.  These words are compounded by certain 
words that are used at the end of the first subclause, which states -  

Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed against, 
reviewed, quashed, challenged, or called into question, before or by any person -  

I emphasise the word “any” -  
acting judicially or a court or tribunal on any account -  
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Again, the word “any” is very important - 
or by any means. 

That is why I asked the minister whether he would explain the residual common law rights that he talked about 
earlier that are available to a person.  Clearly the words in this subclause are designed to allow a commissioner’s 
warrant, or the judge’s approval of such warrant, to have effect notwithstanding that the warrant may have been 
executed against the wrong person; that is, executed by mistake.  No avenue is available for an innocent person 
against whom a commissioner’s warrant has been executed by mistake to take immediate action.  It is probably 
fair to say that in due course - I have no idea of the period of time that represents - someone may work out that a 
mistake has been made and release the person from custody.  However, I do not think that is good enough. 
The minister indicated also that, notwithstanding these words, remedies are available to individuals who feel 
aggrieved by the terms of this bill.  However, the minister still has not told us what those remedies are.  If those 
remedies are available, why are we putting this clause in the bill?  I made the point during my second reading 
contribution that when we talk about the doctrine of the separation of powers, what we are talking about is the 
legislature passing laws; the executive carrying into operation those laws in the terms in which they were passed 
by the Parliament; and the judiciary being in a position to review, firstly, whether the legislature’s laws are 
within constitutional power and, secondly, whether the actions of the executive are within the terms of the 
legislation.  The separation of powers means that we have three separate organs in our system of government.  
However, this clause will exclude one of those separate organs - the judicial organ - from any review whatsoever 
of the actions of the executive.  I ask the minister: what would happen if the decision was not a bona fide attempt 
to exercise the provisions of this legislation, if the decision did not relate to the subject matter of the legislation 
and was not reasonably capable of reference to the powers given by the legislation, or if the decision displayed, 
on the face of it, jurisdictional error?  The minister will recall that, during the second reading debate, I raised the 
issue of a warrant that was infected by jurisdictional error.  I ask the minister to respond to this very serious issue 
- an issue that I believe the minister himself would appreciate is very serious - in maintaining and protecting 
people’s rights and liberties.   
Hon JON FORD:  The member is correct.  This is a serious matter.  This clause seeks to prevent any legal 
impediment to the issuing of the warrant that may frustrate the commissioner in his attempt to prevent a terrorist 
act.  The check in the first instance is that a judge will need to approve the application by the commissioner.  
This clause will prevent any challenge during the period of time for which the warrant is in place.  However, if, 
after the warrant has been executed, a person believes that the judge or the commissioner has made a mistake, 
either intentionally or unintentionally, this clause will not remove the person’s right to seek redress through the 
courts.  However, it will stop the person from attempting to do that during the exercise of those powers.   
Hon GEORGE CASH:  If what the minister has said is the intention of the government, clause 20 clearly does 
not deliver on that objective; it does the opposite.  The minister also used the words other remedies or other laws.  
I think he is referring to some residual laws that he seems to believe exist.  Will the minister please indicate to 
me, on the basis that clause 20 is agreed to, which specific laws - perhaps he will distinguish between common 
law and statutory law, because he raised common law before - remain for a person to use to seek judicial review 
to challenge a warrant?  I also point out that clause 20 does not deal with a situation prior to the issue of a 
warrant; it is a post facto situation.  It refers to either a commissioner’s warrant or a judge’s approval of such a 
warrant.  The warrant will in fact be in effect by the time it becomes a commissioner’s warrant.  It will be a live 
warrant.  It will not frustrate, for instance, an application for a warrant.  I am suggesting that if those residual 
remedies, residual opportunities or residual laws that the minister seems to imply exist do exist, what is the 
purpose of this clause?   

Hon JON FORD:  If, for instance, it was found that the commissioner or any other police officer exercising 
these powers had acted unlawfully, a charge or some other criminal sanction could not be brought against him.  
If somebody believed that, as a result of the exercise of these powers, he had suffered a major loss, he could not 
seek reparation by suing the commissioner or the government under existing common law provisions, for 
example. 

Hon GEORGE CASH:  For the time being I am not particularly dealing with the question of compensation for 
any damage that might be suffered.  That would come down the track if it were shown that someone had acted 
improperly or unlawfully.  That is not the issue.  My issue is that this Parliament is being asked to make a 
conscious decision to remove an individual’s rights - I can put in front of that, if the minister likes, an “innocent” 
individual’s rights, but it is all individuals - to appeal against, review, quash, challenge or call into question 
before a court on any account or by any means a commissioner’s warrant or a judge’s approval of such a 
warrant.  That is where I am coming from.  I am at step one.  The compensation is a bit further down the track, 
so to speak, but I appreciate the minister’s comments in that regard.  I will go back a couple of steps.  I asked the 
minister, if the decision was not a bona fide attempt to exercise the power contained in the legislation, what 
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rights would an aggrieved person have in respect of a warrant that had been issued.  I am talking about when it is 
not a bona fide attempt to exercise the power contained in the legislation. 

Hon JON FORD:  The member is right, of course.  If somebody who is a target - 

Hon George Cash:  Can we move away from targets and talk about individuals?  They do not have to be targets; 
they could be innocent people. 

Hon JON FORD:  Anybody who is caught up in the exercise of the powers under this bill will not have the 
power, under this clause, to challenge the exercise of those powers through the courts.  The member is right.  It 
does take away those individuals’ rights. 

Hon GEORGE CASH:  I guess that is confirmation of what I have said.  It removes an individual’s rights, 
whether it be an innocent person or a target person.  I should make it clear that I do not stand here today 
representing the view of, or intending to support, anyone who might be guilty of a terrorist act.  I stand here 
today representing innocent people, or certainly people who have rights, whether they be innocent or not.  Even 
the guilty have certain rights.  I say that this clause, in its present form, takes away those rights.  It takes away 
legal rights, but it also impacts on human rights.  I raised that in my second reading contribution when I talked 
about the treaties that Australia has ratified, and I talked about the comments made by one of the justices in the 
Teoh immigration case a number of years ago.  However, I come back to the issue.  I am asking the minister to 
be specific by nominating the residual law that exists and the residual writs that may exist, if that is what the 
minister is suggesting, once this clause comes into effect.  When the minister responds to my invitation to 
comment in that regard, will he also tell me whether the prerogative writs of certiorari, mandamus or prohibition 
can be issued in respect of a commissioner’s warrant or a judge’s approval of such warrant?   
Hon JON FORD:  Other jurisdictions have specifically moved to remove recourse to those actions - prohibition, 
mandamus or certiorari.  We believe there probably is recourse to use those actions.  However, if the honourable 
member wishes, we can defer further consideration of this clause and seek that specific advice.   
Hon GEORGE CASH:  I have been a member of this Parliament for 21 years and have read legislation over 
that time.  Some of it has been in clear terms and some in ambiguous terms.  I have managed to interpret the 
legislation that has been before me at that time.  Nothing can be clearer than the words that are written in clause 
20.  There is no ambiguity that I need clarified by the minister.   
In respect to the prerogative writs of certiorari, mandamus or prohibition, I am not sure whether the minister can 
add anything to what he said, because he has already confirmed what I said, which is that this will bar people 
from a right of appeal.  I do not want to be seen at different ends of the argument from the minister.  I am sure 
we are both concerned about terrorist acts and we are both concerned about actions that might be beyond power 
against innocent people.   
I am not sure that deferring debate on this clause will assist me.  From what the minister said, my interpretation 
is that this clause is not necessary.  If all those remedies that the minister suggests exist do exist, clearly the 
clause is not doing a lot.  If they do not exist, we have a terrible problem because of this clause, and that is one of 
the reasons I do not propose to support it.   
Rather than defer the clause, I ask the minister to tell me something.  He mentioned other jurisdictions.  The 
constitutional power of other jurisdictions could be different from the constitutional power of the Parliament in 
this state.  For instance, there is a certain constitutional power granted to the High Court, under section 75 of the 
Australian Constitution, that prevents the Parliament from legislating to remove certain powers of the High 
Court.  Some of those powers relate to human rights.  There is an argument to be had that because the High 
Court is vested with those powers and they can be changed only by a referendum of the people, the inherent 
authority of the High Court transfers to the Supreme Court in some cases.  Is that the argument that the minister 
is trying to lead when he suggests that some residual opportunities are available?  Unless the specific remedies 
that the minister claims are available are nominated - unless we understand what those particular matters are - 
the clause certainly cannot be supported by me.   
The other point is that if it is the case that the government relies on a constitutional argument - that is, that an 
innocent person could go to court and test the validity of this particular clause and then attempt to show that he 
or she has a constitutional right to retain certain rights and liberties and the right of judicial review of 
administrative actions - that also is an argument that will wipe out the options of 99.9 per cent of the people.  
Our legislation should be in clear terms.  We should not pass legislation that we interpret to say, “This is what 
we want, but if someone would like to spend their millions of dollars in ordinary courts and the High Court, 
perhaps they may be able to show something different.”   
In its present form and given the minister’s responses to date, I cannot possibly support this clause.   
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Hon JON FORD:  I will give an example of another jurisdiction and then move on to some of the issues the 
honourable member raised.  The Northern Territory legislation is very specific.  Section 12(2) of its act states - 

An authorisation and a decision of the Police Minister under this Part in relation to an authorisation may 
not be - 
(a) challenged, reviewed, quashed or called into question on any grounds whatsoever before a 

court, tribunal, body or person in legal proceedings; or  
(b) restrained, removed or otherwise affected by an injunction or proceedings in the nature of 

prohibition or mandamus. 
The advice the government has received is that phrasing this clause this way does not abrogate personal rights.  
Its purpose is to stop people from seeking to challenge the authorisation of the warrant during the term of the 
exercise of the warrant.  We do not believe that it stops people’s ability to challenge its effects after the warrant 
has been played out.   
Hon GEORGE CASH:  Of all the jurisdictions to pick, the Northern Territory and the Australian Capital 
Territory would be the worst jurisdictions with respect to what is in their legislation.  The reason I say that is the 
effect of the Australian Constitution on those two territories of Australia.  They have a direct relationship to 
section 75(v) of the Australian Constitution.   
Hon Jon Ford:  New South Wales does the same.   

Hon GEORGE CASH:  That is interesting.  I make the point that they would be the two worst jurisdictions to 
pick.   

Hon Jon Ford:  Do you want me to explain the New South Wales situation?   

Hon GEORGE CASH:  Absolutely.  If the minister does that, it will be good. 

Hon JON FORD:  The relevant section of the New South Wales legislation reads - 

13  Authorisation not open to challenge 
(1) An authorisation (and any decision of the Police Minister under this Part with respect to the 

authorisation) may not be challenged, reviewed, quashed or called into question on any 
grounds whatsoever before any court, tribunal, body or person in any legal proceedings, or 
restrained, removed or otherwise affected by proceedings in the nature of prohibition or 
mandamus. 

Hon GEORGE CASH:  In general terms, it is along the same lines as this legislation.  The mere fact that 
another jurisdiction has a section in its act similar to clause 20 of this bill does not make the other jurisdiction’s 
section right; nor does it make our clause right.  It may be that in New South Wales or other places they do not 
have the same regard for human rights or the rights of people that we may have.  Worse than that, it is more 
likely that the Parliament that passed the sections the minister referred to did not properly consider the question 
of the separation of powers.  That is the issue I am raising.  It is not just the specific words in this clause; it is the 
fact that the Parliament is being asked to abolish people’s rights - the rights of people to approach the courts to 
seek a review of an administrative action.  It is an absolutely fundamental critical right.  It is part of the rule of 
law and we are being asked, in a statutory form, to abolish it.  I cannot possibly agree with that.  I wonder 
whether the minister would be good enough to indicate how the Hickman principle affects clause 20? 

Hon JON FORD:  My advisers cannot advise me on the effect of the Hickman principle on this.  In regard to 
the issues the member raised about the Constitution, no advice was received from the State Solicitor’s Office 
about any effect on the Constitution.  I have read out the advice that we received, and as a double-check we 
would have expected that in offering the Chief Justice the ability to comment, he would have offered a comment 
if he thought that there was some constitutional impediment to us trying to insert this into the act.  

Hon George Cash:  The Acting Chief Justice, on page 30 of his letter, certainly offered a comment on these 
laws.  
Hon JON FORD:  I acknowledge that.  He noted, in regards to that, that the laws have the capacity to impinge 
greatly upon the ordinary liberties of members of the public, and no doubt that is intended.  The government has 
no qualms about that.  This is extraordinary legislation, as we said before.  The government believes that this 
clause is essential to the effective operation of the bill.  The intention of this clause is to ensure that there is no 
attempt, intentionally or otherwise, to frustrate the commissioner in carrying out his duties or the intention of this 
bill, which is to protect Western Australians under extraordinary circumstances.  

Sitting suspended from 1.03 to 2.00 pm  
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Hon PETER COLLIER:  I am a little confused about this clause.  I seek some clarification from the minister 
on some matters before I reach a definite conclusion on the clause.  Some valid points have been made about this 
clause and the separation of powers.  That is not something that we can treat flippantly or disregard in any way, 
shape or form.  There are real problems with this clause and its relationship with the rest of the bill.  
Accountability is an essential component of any legislation.  I am inclined to agree wholeheartedly with Hon 
George Cash that the wording of this clause is unambiguous.  Subclause (1) states - 

Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed against, 
reviewed, quashed, challenged, or called in question, before or by any person acting judicially or a court 
or tribunal on any account or by any means.  

I listened to the interchange between Hon George Cash and the minister and I understood the minister to say that 
the intent of the clause is to prevent people from being able to frustrate or interfere with the commissioner’s 
warrant.  That argument has some validity.  The minister also said that the clause sought to prevent any legal 
impediment to the issuing of the warrant that might, either intentionally or unintentionally, stop the issuing of the 
warrant.  On my reading of the clause, this provision would come into effect after the issuing of the warrant.  
The clause provides that the issuing of the warrant cannot be appealed against or reviewed.  Of course, by that 
stage, the warrant would have been issued.  I want that to be clarified.  That is the first thing.   

What will the statutory limit be on the right of appeal?  I heard the minister say that nothing in the legislation 
will mean that common law rights are not protected.  There is a degree of subjectivity within the legislation.  I 
appreciate that and am willing to allow that because of the necessity for the legislation.  However, I cannot find 
where the common law rights of citizens will be protected under this clause.  I ask the minister to clarify that 
point.  Does the legislation contain a right of appeal?  I would appreciate some advice on that matter.  I cannot 
understand why this clause is needed.  Hon George Cash also asked why it was needed.  If there will be no right 
of appeal after the warrant is issued, will there be a right of appeal at a later stage?  Will there be a limit on the 
time in which an appeal cannot be made?   

Hon JON FORD:  The advice that the government has been given and has accepted is that, because the 
legislation does not explicitly remove common law rights, they will exist.  A person could take action to seek 
redress for false imprisonment, assault, trespass and damages, and a court would judge the validity of those 
claims.  The clause is needed for the reasons that I stated before.  The clause will ensure that a legal challenge 
cannot be used, either intentionally or unintentionally, to frustrate the ability of the commissioner to carry out the 
intention of the legislation, which is to try to stop a terrorist act or to gain information about a terrorist act.  That 
is at the core of the bill.  We understand the effect this will have on people’s personal rights.  It is a balance.  The 
government is of the view that if the clause were not included, the legislation would be so severely impeded as to 
be rendered useless.   

Hon George Cash made some points prior to the lunch break.  It must be remembered that the comments 
provided by the Acting Chief Justice concerned the original draft of the bill, which stated that the minister was 
the authorising body, and not a judge.  I thank Hon George Cash for his reference to the Hickman principle.  I 
have in front of me a document from the national lecture series, which has come from state counsel.  It refers to 
the Hickman principle and states -  

In Hickman Dixon J identified a core content of supervisory jurisdiction in the form of three provisos to 
the operation of a privative clause . . . that it must relate to the subject matter of the legislation and that 
it is reasonably capable of reference to the power given to the decision-maker.   

That is, it could be successfully argued in a court that, if any one of those three provisos were not met, the 
privative clause would not be valid.   
Hon GIZ WATSON:  I have listened with interest to the debate on clause 20, which is one of the clauses that 
the Greens oppose most vigorously - apart from the entire bill.  It is interesting to note that the explanatory notes 
provided to me on the bill do not adequately describe this clause.  The explanatory notes state -  

Clause 20 prevents the validity of a Commissioner’s warrant from being challenged etc in any court, 
tribunal etc.  However, the provisions of the Corruption and Crime Commission Act 2003 are 
unaffected.   

The notes do not explain that this clause will also prevent a judge’s approval of such a warrant from being 
appealed.  I also checked the supplementary explanatory notes on the amendments that were agreed to during the 
consideration in detail stage in the Legislative Assembly.  Those notes also do not state that this clause not only 
prevents a commissioner’s warrant from being appealed, but also prevents a judge’s approval of such a warrant 
from being appealed.  The clause clearly and explicitly removes the opportunity for an individual to access 
procedural fairness.  It clearly breaches the matter of separation of powers and, I venture, habeas corpus in terms 
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of access to the courts.  The clause does not breach the right to legal representation.  No doubt members will be 
pleased to hear that I will not repeat the matters that have been raised by other members, because they have put 
them very clearly.  However, if this is the appropriate time, I propose to move the amendment in my name on the 
supplementary notice paper; that is, to delete the clause at lines 11 to 17 on page 14 of the bill.  

The DEPUTY CHAIRMAN (Hon Graham Giffard):  The member will achieve the intent of what she has 
referred to as her amendment by voting against the clause.  The amendment, as such, would not be moved; the 
member would simply vote against the clause.  That will have the same effect as the member’s proposed 
amendment.   

Hon GIZ WATSON:  I thank you, Mr Deputy Chairman; you make an excellent point.   

Hon MURRAY CRIDDLE:  I have sat patiently and listened to the debate.  I admit that I have the same 
concerns that have already been expressed.  The minister mentioned that the warrant will last for seven days.   

Hon Jon Ford:  That is the maximum.  

Hon MURRAY CRIDDLE:  What impact will that have on the issues raised in this clause?  In other words, 
they will run out after seven days and the integrity of this clause will be maintained after that time.   

Hon JON FORD:  With regard to privative clauses that seek to prevent the order from being carried out, 
notwithstanding the application of the Hickman principle, there is no requirement once seven days have elapsed, 
because those orders seek to prevent the powers being exercised.   

With regard to the common law issues to which I referred, such as making an accusation of assault, false 
imprisonment, trespass or damage and then seeking legal redress, nothing in the bill will inhibit people from 
continuing to seek that redress in the courts.   

Hon MURRAY CRIDDLE:  I understand from the minister’s comments that the real issue with this clause is 
that a warrant cannot be challenged during the period in which the activity will be carried out.  In other words, a 
writ cannot be whacked on the warrant to stop the operation at a certain time.  In practice, I thought that it would 
take some time to put that in place, because the activity in the warrant would have already started.   

Hon JON FORD:  That is correct.  That is the intention of this clause, notwithstanding the point that Hon 
George Cash made about the application of the Hickman principle.  Under that principle, it could be argued that 
the decision was not a bona fide attempt to exercise the power, that it did not relate to the subject matter of the 
legislation - that is, it is used for something other than terrorism - or that it is reasonably capable of reference to 
the power given to the decision maker.  If any of those three provisos fail, according to the Hickman principle, 
the warrant could be challenged in a court immediately the warrant was sought to exercise the power.   

Hon MURRAY CRIDDLE:  I am not sure I understand that.  The point I am trying to make is that this allows 
the warrant to be issued regardless of what happens.  It cannot be interfered with by law, in other words.  They 
are allowed to carry it out for seven days.  The clause states - 

Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed against, 
reviewed . . .  

I think that the end of the seven days is an obvious opportunity to review the warrant.  Obviously it cannot be 
quashed.  That is just applicable to the seven days.  I am not a legal whiz, but ordinary people will have to read 
this and understand it. 

Hon JON FORD:  To be reviewed in this context means a legal challenge.  It means a review of the judgment or 
the authorisation, not an overall review of the exercise of the power of the warrant. 

Hon Murray Criddle:  Within seven days? 

Hon JON FORD:  Within seven days.  An example would be a lawyer seeking to use an injunction to stop the 
exercise of the power.  However, the whole warrant will be reviewed, because there is a requirement for the 
exercise of the powers to be written out, sent to the minister and then tabled in Parliament.  In that sense there is 
a review.  In this context it is a judicial review of whether the judge erred in his or her argument in approving the 
warrant. 

Hon MURRAY CRIDDLE:  Will the minister indicate where in the bill the seven-day period is applicable so 
that I am clear about it? 
Hon JON FORD:  Clause 8, “Warrant, content of”, subclause (2)(g) states - 

must state the date and time when it will, unless before then it ceases to have effect under section 7(4) 
or is cancelled under section 9, cease to have effect; 
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Subclause (4) states - 

The date and time stated under subsection (2)(g) must not be more than 7 days after the date on which 
the warrant is issued. 

Hon GIZ WATSON:  I have been trying to follow this discussion, because this clause is so critical.  Is the 
minister saying that this clause basically states that the warrant is not open to challenge only during the period 
either preceding its approval or during its enactment, but that, afterwards, the validity of the issuing of the 
warrant and the judge’s approval of a warrant can be appealed in a court of law?  

Hon JON FORD:  Clause 20(1) refers to whether a warrant can be appealed against, reviewed, quashed, 
challenged or called into question.  That is in the context of legal redress in attempts to halt the powers being 
exercised under the warrant.  Once the warrant has run its course - say it went for the seven days - there will be 
no requirement to do that because the warrant has ceased to run its course.  However, if a person felt that there 
was no justification for the exercise of a warrant, or argued that even though there was justification, he or she 
suffered damages under the common law provisions, that person would have the ability to seek redress under the 
common law provisions.   

Hon GIZ WATSON:  If that is the case and that is the intention, given that we have spent a long time debating 
this clause and given the comments of a number of members, it is not clear at all.  If that is the intention, this is a 
pretty lousy piece of drafting, to be quite frank.  It is not apparent.  I have looked at this long and hard for a long 
time, as have other members, and that intention is not clear.  It does not even say that in the explanatory notes.  I 
can understand that if these measures are used, the government does not want somebody rushing off and 
appealing the warrant in the first 24 hours.  That is obvious.  I do not accept the rest of the provisions, but I can 
accept - I do not know whether I agree - that in arguing that exceptional powers are necessary, there is a logic 
that says that the opportunity for a legal challenge to those powers should be removed.  On my reading of the 
clause, it is comprehensive; it does not state that afterwards the court can look at whether the judge’s approval of 
the warrant was appropriately issued, whether the commissioner’s decision to issue a warrant was appropriately 
made or whether something that occurred during the execution of that warrant was done properly.  I will still 
vote against this clause.  At the very least it needs to be redrafted so that it is unambiguous.  If it is not 
understandable to us, it will certainly not be understandable to an ordinary member of the public.  We should be 
drafting legislation that is unambiguous and clearly understood, and this certainly is not. 
Hon GEORGE CASH:  I refer to the Hickman principle, which came from a case called King v Hickman and 
others; ex parte Fox (1945), under which a number of rules were developed.  If, as the minister suggested earlier, 
the three principles that exist as a result of the case of Hickman - that is, that the decision must be a bona fide 
attempt to exercise its power, that the decision must relate to the subject matter of the legislation and is 
reasonably capable of reference to the power given to the tribunal and that the decision must not display 
constitutional statutory jurisdictional errors on the face of it - are to apply, can the minister explain the position 
of an innocent person?  When we talk about a commissioner’s warrant we are talking about a live warrant; it is 
not the process of the application.  That has already occurred, and we are now dealing with a live warrant.  Will 
the minister explain what rights an innocent person will have if he or she is mistakenly taken into custody as a 
result of a commissioner’s warrant and the various elements that make up the Hickman principle exist?  I repeat 
that the various elements are that it was a bona fide attempt to exercise power, that it was a decision that related 
to the subject matter of the legislation and it was reasonably capable of reference to the power given by the 
Parliament and that the decision did not display any constitutional statutory jurisdictional errors? 

Hon JON FORD:  The powers that will be exercised under a commissioner’s warrant are for searching for and 
locating a targeted person.  Once a targeted person is found, and he is found with something that associates him 
with a terrorist act, as the intelligence indicated, he will be charged and arrested under the Criminal Code, which 
is not part of this bill.  All the normal rights of appeal and review, such as bail, will apply.  This bill does not 
apply to arresting a subject.  It will be used to search for and locate a target.   

Hon GEORGE CASH:  If a commissioner’s warrant issued under the provisions of this bill is used in a bona 
fide way within the power of the bill, with no jurisdictional error but is applied to an innocent person, what 
provision of the bill allows for that person to seek a review of the commissioner’s warrant?   

Hon JON FORD:  If in the course of the powers being exercised a targeted person is located and arrested under 
the Criminal Code and consequently found to be innocent, the same recourse would be available to that person as 
would be available to an innocent person who was improperly charged by the police as he walked down a path.  
This bill does not apply to arrest and detention; it is about locating a targeted person.  Once that person is located 
and, in the view of the police, is considered to have been carrying out a terrorist act, he will be charged under the 
Criminal Code.  That person can apply for bail.  All the normal provisions available under the current law - for 
example, legal representation - will be available to that person.  This bill will not impinge on a person’s rights in 
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that regard.  The bill seeks to stop somebody mounting a legal challenge to prevent the exercise of these powers.  
The provisions in this bill do not apply to powers of arrest.  They are not part of the bill.   

Hon GEORGE CASH:  Earlier the minister said that this clause would not prevent a person calling on the 
considerable residual remedies that are currently available to him.  The clause is couched in very wide terms, and 
the whole argument with respect to Hickman was how it would be possible to overcome privative clauses.  The 
argument in Hickman was that if Parliament wanted to, it could frame clauses in such a way as to technically 
oust the opportunity of the courts to review, notwithstanding the other residual remedies that might be available 
to a person.  I will quote a statement by Chief Justice Gleeson of the High Court, which formed part of a recent 
paper entitled “Courts and the Rule of Law”.  The statement was delivered at the University of Melbourne Rule 
of Law series, and reads -  

Justice Gleeson . . . stated, in the context of a discussion of privative clauses, that: 

“Legal theory does not require the conclusion that all forms of restriction upon the capacity of the 
judiciary to override executive action on legal grounds necessarily involve a derogation from the rule 
of law.  Subject to any limits on legislative power imposed by the Constitution, it is for Parliament to 
define the power and jurisdiction of administrators and tribunals . . . to the extent to which a privative 
clause, properly construed, lawfully amplifies power or limits jurisdiction, then respect for the rule of 
law requires the courts to give effect to that expression of legislative will . . . The extent to which it is 
within the competence of Parliament to exclude all forms of judicial review of administrative action 
remains to be defined”.  

That statement was made in 2002.  The clause is wide reaching; however, in clear and unambiguous terms means 
that a court would have no option but to say that all the remedies available to someone will be extinguished by 
this clause.  I say that because the final words are very much operative when it comes to the scope of the clause.  
Subclause (1) reads -  

Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed against, 
reviewed, quashed, challenged, or called in question, before or by any person acting judicially or a court 
or tribunal on any account or by any means.   

The last seven words clearly widen the scope of this clause.  They widen it to such a degree that it extinguishes 
the very rights that the minister talked about earlier.  For those reasons, I for one will not support the clause.  

Hon PETER COLLIER:  I pretty much have my head around this now.  Hon Giz Watson made a very good 
point about this clause.  I am certain I understand the intent.  While Hon Giz Watson said she would probably 
have difficulty supporting it, even if the intent were clearer, I would not.  I think the intent of this clause is fatally 
flawed.  There is a drafting problem; there is ambiguity.  There should be no ambiguity with a clause like this in 
a bill like this.  There is definitely ambiguity with this clause.  The intent of the exercise is to ensure that an 
action cannot be detracted from in any shape or form because of an appeal to a court process or quashed after the 
issuing of the warrant.  This clause will take effect only after the issuing of the warrant - I can see the merit in 
that - and it will have the seven-days limitation.  The reading of this clause does not correlate with its intent.  

I know that the minister has said that no aspect of this bill removes common law rights.  I feel that this clause 
does remove the common law rights of citizens of WA, albeit unintentionally.  That is where my problems with 
this clause lie.  I feel that there has been a drafting problem.  I know there is some precedent for it, but I do not 
think that is an issue and we should not take that on board if that is the case.  We in this chamber may have 
developed a more enlightened view about terrorism bills across the nation.  That is why the upper house is so 
important.  Having said that, my concerns remain.  I do not know whether the minister wants to respond to that; I 
think he probably has already.  I feel that there is a drafting problem with that clause. 

Hon JON FORD:  It is unambiguous.  It seeks to take away people’s rights to use the judiciary to frustrate the 
commissioner’s ability to carry out the intent of the act, which is to respond to an extraordinary situation; a 
terrorist act.  It is unambiguous in that regard.  The advice which the State Solicitor’s Office has given the 
government, and which the government has accepted, as I said earlier in the debate, is that under statutory 
interpretation principles, clear words are required to abrogate personal rights.  Notwithstanding that, we accept 
that the Hickman principle, as brought to our attention by Hon George Cash, would apply to this legislation.  
Mention was made of people being charged.  They are not charged under this legislation, and all normal rights 
and privileges would be afforded if they were charged under any other act.  I think we have a difference of 
opinion here. 

If it is the will of the committee to defeat the clause, the government has to accept that.  In that case, we will not 
proceed with the passage of the bill.  I will seek to report progress and move on with some other legislation. 
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Hon PETER COLLIER:  I put on notice that the opposition will not support this clause. 

Hon SIMON O’BRIEN:  I ask the minister to clarify for me what his intentions are after this clause is disposed 
of one way or the other.  If the clause is defeated, is it his intention to report at that time or to proceed with the 
balance of the bill? 
Hon Jon Ford:  To report at that time. 
Clause put and negatived. 
Progress reported and leave granted to sit again, on motion by Hon Jon Ford (Minister for Fisheries). 
 


